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J.1 DEFINITIONS AND INTRODUCTION

J.1.1 
Definition of “Irregularity”

Irregularity means any infringement of a provision of CF 1164/94 (ex-ISPA) Financing Memorandum and/or Bulgarian law (including Implementing Agreements) resulting from an act or omission by an economic operator, which has, or would have, the effect of prejudicing the general budget of the European Communities or the state budget of Bulgaria by an unjustified item of expenditure

Therefore, any failure to comply with regulations and any breakdown of management and/or control systems may be treated as an irregularity whether or not the irregularity itself involves any loss or potential loss of funds. In particular, following conclusions could be drawn from this definition:

1. It covers all behaviour, intentional or not intentional (act or omission) by an economic operator, which has, or would have, the effect of prejudicing the general budget of the European Communities or the state budget of Bulgaria. Its objective consequence must have been the infringement of a provision of applicable Community or national law.

2. To be qualified of irregularity, the behaviour must result in infringement of a provision of Community or national law.

3. The scope of the concept of irregularity must be considered in terms of the legislative framework, especially the obligation of Member States/ Acceding Countries to organise a management and control system in order to ensure a sound financial management and to establish a sufficient audit trail throughout the whole system of implementation. Failure by an economic operator to respect these obligations must therefore, be communicated to the EC.

4. All entities involved in the management of CF 1164/94 (ex-ISPA) assistance should take the measures necessary to prevent and deal with irregularities and to cover amounts lost as a result of irregularities or negligence. The system covers both EU funds and national resources.

In the context of Cohesion Fund (Regulation 1164/94) /ex-ISPA, irregularities may occur as breaches of:

· provisions of the CF 1164/94 /ex-ISPA Financing Memorandum, 

· procurement procedures, as well as 

· terms and provisions of contracts concluded under CF 1164/94 /ex-ISPA measures. 

Such breaches may take also the form of actions performed by those receiving grants.

J.1.2 Definition of “Fraud”

The definition of fraud is taken from the Convention for the Protection of the Financial Interests from 1995 and entered into force on 17/10/2002 (it is one but not only the only possible definition). For the purposes of this Convention, fraud affecting the European Communities' financial interests shall consist of:

a) in respect of expenditure, any intentional act or omission relating to:

-
the use or presentation of false, incorrect or incomplete statements or documents, which has as its effect the misappropriation or wrongful retention of funds from the general budget of the European Communities or budgets managed by, or on behalf of, the European Communities,

-
non-disclosure of information in violation of a specific obligation, with the same effect,

-
the misapplication of such funds for purposes other than those for which they were originally granted; 

(b) in respect of revenue, any intentional act or omission relating to:

-
the use or presentation of false, incorrect or incomplete statements or documents, which has as its effect the illegal diminution of the resources of the general budget of the European Communities or budgets managed by, or on behalf of, the European Communities,

-
non-disclosure of information in violation of a specific obligation, with the same effect,

-
misapplication of a legally obtained benefit, with the same effect.
For further details and Definition of fraud, corruption and other illegal activities,  see OLAF’s website: http://europa.eu.int/comm/dgs/olaf/. 
J.1.3 Generalities

It is a requirement of the EC that beneficiary countries report and control all irregularities and that national authorities ensure the functioning of a control and reporting mechanisms equivalent to those prescribed in Commission Regulation 1681/94.

Irregularity discovered by any of the management, payment, implementing agencies or bodies and/or final beneficiary must be reported to the Head of Paying Authority (HPA) from the moment of detection without any delay. 
Should there be no irregularity to report, the Head of Managing Authority under CF 1164/94 (HMA) shall inform the HPA of this fact on a quarterly basis.
The verification and reporting of any irregularity to the EC is under the responsibility of the HPA. The HPA uses the information received from the HMA for reporting to the EC. Should there be no irregularity to report, the HPA shall inform the EC of this fact on a quarterly basis.
The HMA is obliged to inform the HPA of the procedures instituted following all irregularities previously notified and of important changes resulting there from. 

The MAs under CF 1164/94 are obliged to communicate any suspicion relating to commission of crime in implementing projects funded under EU funds to authorities acting in criminal proceedings. 
J.1.4 
Types of irregularities

Irregularities can be Technical, Contractual, Financial or Administrative. Any of those irregularities can be Intentional or Unintentional and irregularities may have, or not have, a financial impact. 

Their nature may appear to be Systemic or of the One-off irregularity type.

J.1.4.1 Technical, Contractual, Financial or Administrative irregularities

Technical Irregularities

Technical irregularities arise due to the supply of material or workmanship of a lower quality than that specified in the contract, most especially for works or supplies. Quality control is provided by the Contractor and quality assurance by the supervision by the Head of MA (SAO) and/or Intermediate Body and/or Final Beneficiary. 

Controls of the Engineer/Contractor/Supplier activities through spot checks of quality and quantities should be performed during regular site visits.

Contractual Irregularities: Contractual irregularities for works or supplies in particular arise due to incorrect application of the legal rules for a contract. A thorough knowledge of the basis of the contract is essential to avoid contractual irregularities. Contractual irregularities include 

· incorrect delegation of powers and duties,

· over-certification of payments,

· incorrect site instructions,

· incorrect approvals of materials or Contractor’s proposals,

· incorrect presentation of addenda (Variation Orders for Works),

· improper handling of the Contractor’s claims.

Financial Irregularities: Financial irregularities can be fraudulent application or theft of funds, including corrupt practices.
Financial irregularities are controlled by the internal and external audit, as well as by the internal ex-ante management and supervision procedures. Segregation of duties is to be established in all cases (i.e. two independent signatures are needed for the release of any funds). 

Administrative Irregularities: Administrative irregularities arise from non-compliance with applicable rules for the tendering and financing of projects.
J.1.4.2 Irregularities by type of infliction

Intentional: these are the actions of any operator of any involved institutions (Contractor, Supplier, PA/NF, MA/IA, IB, Final beneficiary, banks or any other entity) in order to enrich himself or any other person in conflict with the Contract between the Contractor and the Contractor Authority, mainly through :
· 
invoices made out for undelivered services, goods and works [dummy / fictive invoices],

· 
invoices made up by a fictive firm [falsifications],

· 
invoices made up in duplicate,

· 
invoices made up for excessive amounts,

· 
non-charging quantity, price and other discount in the invoices,

· 
fraudulent transfer of funds to a wrong account,

· 
manipulating findings of documentary checks,

· 
manipulating findings arising from checks on the spot,

· 
falsifying and modifying accounting and/or other records and justifying documents

· 
incorrect submission or omission of events, operations or other important information.

Unintentional : These are the actions of any operator of any involved institutions (Contractor, Supplier, PA/NF, MA/IA, Final beneficiary, banks or any other entity) caused by negligence and resulting, in most cases, from infringement of approved procedures. 

J.1.4.3 Irregularities by type of impact

With financial impact: these are irregularities which already resulted in the payment of unjustified expenditure to the Contractor. Based on the request of the Head of MA (SAO), the Contractor within prescribed time limit has to repay back amounts paid for unjustified expenditure (unjustified paid expenses). 
Without financial impact: these are irregularities identified before reimbursement of unjustified expenditure to the Contractor. 
J.1.4.4 Irregularities by nature

Systemic irregularity: these are irregularities that occur recurrently or with a high probability of occurrence in the system as such throughout various projects. They arise out of i.e. failings in a financial management system and may occur horizontally through all projects. Generally, these are unintentional irregularities resulting from the deficiency in the system (i.e. insufficiently defined scope of control in the system).

One-off irregularity: these are irregularities that only occur throughout a specific project, but not in the system as such. They arise out of actions or errors under a specific project and should not occur throughout other projects when financial management procedures are properly observed. Generally, they are intentional irregularities or unintentional irregularities caused by negligence.
J.1.4.5 Errors

Errors detected by internal controls and proper management procedures would not normally have to be reported as irregularities although this type of error may indicate a need for other procedures such as training or if envisaged, respective action according to the Civil Servants Act.

J.2 
RESPONSIBILITIES

The following institutions (and their respective staff) should monitor and report irregularities, make recommendations and take, where appropriate, corrective measures:

· Head of Paying Authority (former National Authorising Officer),

· Paying Authority (National Fund),

· National Co-ordinator (former National ISPA Co-ordinator),

· Heads of Managing Authorities (former Sectoral Authorising Officers),

· Managing Authorities under CF-Regulation 1164/94 (former ISPA Implementing Agencies),

· Intermediate body,

· Final Beneficiaries,

· Internal Auditors,

· External Auditors.

	Although all institutions / individuals listed above play an important role in handling suspected and/or actual cases of fraud and other irregularities, the present manual focuses on the responsibilities and activities of the MA CF 1164/94 and the HMA.


J.2.1 Irregularity Officer 

Irregularity Officer(s) is/are appointed to be the main contact point in relation to irregularities.

The job descriptions of the positions associated with Irregularity Officer functions integrate the duties and activities in relation to responsibilities assigned to the Irregularity Officers.

Procedures for reporting, recording and following up cases of irregularities are handled by the Irregularity Officers who are also in charge of proposing corrective actions.

When an irregularity is reported to an Irregularity Officer, he/she will take the following actions:

· Inform the HMA that a suspected irregularity has been reported,

· Organise the analysis of the irregularity and make proposals on the procedures to apply and on how to improve the control systems,

· Ensure that an “Irregularity File” is open and regularly up-dated,

· Provide the HMA with sufficient information about the irregularity in order that the HMA can make a decision on sanctions or other actions to be taken,

· Whenever the irregularity has financial impact, provide the accounting function with required information / documentation for ensuring the proper recording transactions / events in relation to irregularities.

J.2.2 
Employees 

It is the responsibility of all employees at all levels of seniority to participate in the discovery and reporting of irregularities. Employees will report in writing irregularities that they either discover have taken place or that they suspect have taken place. It is of the utmost importance that employees recognise the need for prompt action when dealing with irregularities.

When an employee suspects or discovers that an irregularity has occurred he/she must report the fact to the Irregularity Officer. 

Having reported the irregularity the Employee and the Employee’s line manager will not discuss the irregularity with any other persons without permission of the MA Director.
J.2.3 
Director of the Managing Authority under CF, EC Regulation 1164/94
The Director of the MA CF 1164/94 is responsible for ensuring that the MA procedures relating to Irregularities are properly managed and more particularly:

· Provide the HMA with sufficient information about the irregularity in order that the HMA can make a decision on sanctions or other actions to be taken,
· Ensure that the necessary reviews of systems and procedures are carried out,
· Ensure that the recommended changes to systems and procedures are carried out,
· Ensure that the decision of the HMA in respect of these actions is carried out,
· Ensure that accounting procedures relating to irregularities are properly applied,

· Inform the Internal Audit function of the MA CF 1164/94 accordingly,

· Communicate (when relevant) the decision of the HMA in respect of sanctions or civil or criminal action.
J.2.4 
Head of Managing Authority 
When receiving a written notification on suspicion relating to commission of an irregularity, the HMA initiates the investigation into the irregularity. This may involve any resource or agency, including the police.

When an irregularity (or suspected irregularity) has been committed by a delegated body (i.e. Final Beneficiary or Intermediate Body), the HMA shall submit a request for justification of grounds of existence of irregularity and for implementation of corrective measures. 

When the entity does not submit any adequate justification within a period prescribed by the HMA, the HMA will file announcement of given facts to authorities acting in criminal proceedings. 

When authorities acting in criminal proceedings confirm the validity of filing an announcement, the further proceeding in respect of eligibility of filing announcement shall result from initiative of those authorities, with follow-up proceeding at relevant courts of Bulgaria.

The HMA shall be obliged to recover any sum wrongly paid and transfer such sums to the PA.

The HMA will be responsible for ensuring the cooperation of the MA CF 1164/94 and any delegated body (i.e. Final Beneficiary or Intermediate Body) with any investigation into the irregularity that may be launched by the EC relevant authorities (e.g. OLAF).

Where the projects are implemented trough an Intermediate Body with the relevant responsibilities delegated in the Operational Agreement the Head of IB shall be obliged to recover any sum wrongly paid and transfer such sums to the PA.
J.2.5 
Internal Auditors and External Auditors

Any finding made by auditors in the area of EU funds management should be reviewed from the point of view of whether or not it constitutes an irregularity. 

J.2.6 
OLAF

The European Anti-Fraud Office [the abbreviation OLAF derives from the French: Office Européen de Lutte Anti-Fraude] was founded by the Commission in 1999 in order to strengthen the means of fraud prevention. OLAF acts as a Commission service in the context of irregularity reporting.
. The Office was given responsibility for conducting administrative anti-fraud investigations by having conferred on it a special independent status.

The role of OLAF is to battle corruption, fraud and other irregularities harmful to EU financial interests. The structure of the Agency is three-pronged: 

· political and legislation departments, 
· investigative units, 
· information gathering and analysis departments.
OLAF was given responsibility for conducting administrative anti-fraud investigations by having conferred on it a special independent status. In fulfilling tasks, OLAF works closely with law enforcement institutions and administrative agencies as well as with various international law enforcement organisations (Europol, Interpol, Eurojust and others). For further details, see OLAF’s website: http://europa.eu.int/comm/dgs/olaf/. 
Agents of the European Anti-Fraud Office (OLAF) are assigned to Bulgaria on a permanent basis in view of the accession to the European Union. They support the Anti-Fraud Co-ordinating Services (AFCOS).

OLAF assistants are deployed in Bulgaria as a measure within the framework of the Commission’s “Action Plan 2004-2005 on the Protection of the financial interests of the Communities”.  

OLAF assistants are central contact points for the coordination of all legislative, administrative and operational aspects of the protection of the EU financial interests in all EU-accession countries. They co-operate closely with the Office at an operational level. 

The OLAF assistants also help further the financial, strategic and operational interests of the European Commission in matters of irregularities and fraud. They, for instance, provide technical advice, create and maintain intelligence pathways and share best practice experience with partners in their host countries.

J.2.7 AFCOS

According to Decree No 18/2003 of the Council of Ministers, last amended with Council of Ministers Decree No 139/2008 of the Council of Ministers, the members of AFCOS [Council Coordinating the Fight against the Infringements Affecting the Financial Interests of the European Communities] in Bulgaria are: 

· Chairman - Deputy Prime Minister;

· Deputy Chairmen of the Council - two Deputy Ministers of Finance, proposed by the Minister of Finance, a Deputy Minister of Interior, proposed by the Minister of Interior and a Director General of a Directorate General of the State Agency “National Security”, proposed by the President of the State Agency “National Security” 

· Members - a Deputy Minister of Justice, a Deputy Minister of Agriculture and Foods, a Deputy Minister of Environment and Water, a Deputy Minister of Labor and Social Policy, a Deputy Minister of Transport, a Deputy Minister of Economy and Energy, a Deputy Minister of Regional Development and Public Works, a Deputy Minister of State Administration and Administrative Reform, the Director of Chief Directorate “Combating Crime, Protection of Public Order and Crime Prevention”, the Director of Chief Directorate “Combating Organized Crime”, the Director of Chief Directorate “Border Police”, the Director of the Customs Agency, the Director of the Agency for Financial Intelligence, the Director of the State Financial Inspection Agency, the Director of the National Revenue Agency, the Executive Director of the National Road Infrastructure Agency, the Director of State Fund “Agriculture”, the Executive Director of the State Receivables Agency, the Executive Director of the Executive Director of the National Agency of Fisheries and Aquaculture and the General Director of the National Veterinary and Medical Service

The composition of the Council enhances the coordination and cooperation of all Bulgarian institutions involved. Based on the Strategy on fight against fraud concerning financial interests of European Communities, AFCOS has authority to bring any case before the Prosecutor.

Administratively the Council is supported by the Directorate for co-ordination in the fight against infringements, affecting the financial interests of the European Communities institutionally situated within the administration of the Council of Ministers. This Directorate is a contact point with the European Anti-Fraud Office (OLAF) and with the respective competent bodies in the field of protection of the European Communities financial interests in the Member states and other countries. It also carries out obligatory coordination of the operational cooperation between OLAF and the Council members in conducting investigations on the territory of the Republic of Bulgaria.

(1) Each Council Member shall submit to the Directorate for co-ordination in the fight against infringements, affecting the financial interests of the European Communities a copy of the full correspondence with OLAF within 3 days of its receipt or dispatch;

(2) When an inspection is initiated by OLAF, the concerned Council Member shall inform immediately the Directorate for co-ordination in the fight against infringements, affecting the financial interests of the European Communities.

(3) Each Council Member shall submit in writing information concerning the outcomes of the OLAF inspection to the Directorate for co-ordination in the fight against infringements, affecting the financial interests of the European Communities within 5 days after the date of the competition of the inspection.

(4) In the case of receipt of a report or any official information concerning the outcome of the OLAF inspection the concerned Council Member shall submit a copy of those documents to the Directorate for co-ordination in the fight against infringements, affecting the financial interests of the European Communities within 5 days following the date of the receipt.

The information under points 1 – 4 shall also be submitted by the Council members to the Minister of Finance in the cases where this information concerns CF/ ISPA programme.

J.3 
PREVENTION OF IRREGULARITIES

The surest way to reduce irregularities is to make them unacceptable to the various participants or actors involved in projects. Irregularities can occur at any stage in the life cycle of a project or programme as well as in the day-to-day operation of any institution / organisation. Systems set up for ensuring the detection and prevention of irregularities must therefore cover the whole project life cycle.

Irregularities may occur that only affect national funds (Bulgarian contribution from State Budget). Where an irregularity of this nature is suspected or discovered then the advice and procedures in this section will still be followed. 

Any data should be checked for consistency with other data, to highlight possible irregularities. Although many irregularities can be found through a desk study, the best way is to visit the site and correlate reality with the written reports. 

The MA CF 1164/94 operates a system of checklists as aide memoirs to ensure that all aspects of procedures are checked properly. 

If any irregularity has a financial implication, steps will be taken to recover any losses. 

If human error or incompetence did not cause the losses, administrative steps will be taken to prevent further occurrences. 
If the losses were due to fraud, negligence or criminal activity, the action specified in the national regulation will be instituted.
Apart from the written procedures established (current PIM and POG of the PA), the following tools for prevention of irregularities are applied :

J.3.1 Separation of duties

Separation of functions in order to separate responsibilities and specific job descriptions: functions of basic financial management (i.e. pre-payment checks, approval of payment, operating bank accounts, accounting and reporting) shall be separated.  
Job descriptions of individual operators shall be laid down in detail.

J.3.2 Controls

Ex-ante financial control of all applications and Payment orders in the form of standard checklists

-
Any Application for payment / Requests of funds and related documents (i.e. reports) (advances / interim / final) shall be, before approval and recording in the books, examined through checklists,

-
Any Payment instructions shall be, before approval and recording in the books, examined through checklists.

On-going financial control of bank statements and other accounting documents 

-
Bank statements of the MA accounts shall be, before their recording in the books, examined through checklists. 

Financial control and internal audit

-
Performance of other on-going financial control in accordance with relevant acts of the Republic of Bulgaria on public financial control, including acts pertaining to ensuring the preservation of assets, the reliability of financial documents and accounting.

J.3.3 
Monitoring system

Transparent monitoring system retaining all necessary information on applications/requests, actual state of drawings, movements on the IA bank sub-accounts 

The MA shall maintain detailed information on the following facts:

•
Applications to PA for funds (advances, interim and final applications),

•
Applications of the other donors for co-financing (if applicable)
•
Review of Requests for payments from the Contractor,

J.3.4 
Registration

Transparent and auditable system of registration and filing of documents : the MA shall register and file documents in accordance with the Registration System of the Ministry in transparent and easily auditable way.
J.3.5 Audit trail of financial flows and its observance

The MA elaborates the audit trail of financial flows at the level of individual operating functions within the MA.
J.3.6 
Internal audit

Internal audit shall be performed in accordance with the relevant acts of the Republic of Bulgaria on public financial control and internal audit.

J.3.7 
Sharing experience

Member states are encouraged to share experience in particular in relation to :

-
Irregularities which may very quickly have repercussions outside Bulgaria and/or show that a new fraudulent mal-practice has been employed

-
Lessons to be learnt in connection with irregularities, preventive measures and legal proceedings.

The HPA may receive reports on irregularities from other countries and transmit such information to the MAs.

J.3.8 Reporting irregularities

Timely reporting on irregularities, especially forthwith reports on irregularities and/or new mal-practices (see hereafter).
J.3.9 
Training

The MA CF 1164/94, the PIU and IB staff should gain access to training on Irregularities as a minimum through :

Training for newly recruited staff of the MA/IB/PIU: such training should provide for initial understanding of the concepts related to irregularities and the respective requirement and procedures. Newly recruited staff should be provided with relevant written procedures of the MA/IB/PIU. They should also be “mentored” on the issues by their direct hierarchical in order to share experience, clarifications and explanations. 
Information and training materials on irregularities are available to MA CF 1164/94 staff at the address: 
\\Mtfp01\ISPA\public\ideneva\Irregularities
The direct hierarchical superior, under the supervision of the Director of the MA CF 1164/94 / the Head of IB/ the Head of PIU, bears the responsibility that every newly recruited staff of the MA CF 1164/94 /the IB/PIU gets initial on-the-job training on irregularities and within 2 months from recruit signs a formal individual Declaration on Irregularities for MA CF 1164/94 staff/Declaration on Irregularities for IB or PIU staff. 
Retaining of expertise and skills: Loss of expertise and skills within the MA CF 1164/94, IB and PIUs impedes prevention and adequate treatment of irregularities. The high-level management of the MoT bears the responsibility for retaining the expertise and skills within the MA to satisfy the basic requirements for proper implementation of the assistance granted under CF (Regulation 1164/94) in accordance with the principles of sound management and control. The HMA advises the HPA regarding the MA CF 1164/94 staff turnover and training on a quarterly basis. The Ex-Ante Department is responsible for the preparation of the Quarterly Declaration and supplementary reporting on the issue.
Regular training events on Irregularities organised at the initiative of OLAF, the EC and/or other institutions: such training aim at sharing experience and up-dating knowledge of the audience in relation to handling irregularities.

J.4 
DETECTION OF IRREGULARITIES

J.4.1 
Methods of detection

Any or all of the following actions may lead to detection of irregularities and therefore provide evidence that systems for control and monitoring of projects do not function properly.

J.4.1.1 Desk study

Ineligible expenditure that has been claimed and paid against and absence of supporting documentation is the most common reason for registering an irregularity.  Detailed checking of Requests for funds and progress reports could reveal that a project is failing to make progress in the delivery of the agreed outputs and/or results for which contracts were awarded. 

J.4.1.2 On-the-spot visits 

Although many irregularities can be found through a desk study, the best way is to visit the site and correlate reality with any written reports. 

Evidence gathered during an on-site visit may lead to confirmation of irregularities suspected during a desk study.
The Head of CF 1164/94 Monitoring Unit, under the supervision of the Head of Monitoring Department and the Director of the MA, ensures the timely access of the Irregularity Officer to all on-the-spot check reports of the MA CF 1164/94 and his/her participation in some on-the-spot checks, if appropriate.
J.4.1.3 Regular/ final audit reports

Audit performed by internal or external auditors could reveal irregularities in implementation of   projects. 
J.4.1.4 Whistle Blowing

According the EU legislation the ”whistle blowers” (the persons signalizing irregularities) shall be protected (Commission communication (SEC / 2004 / 0151) of 6th February 2004). 

According to art.14 of the amended Council of Ministers Decree 18/2003, each person has the right to send irregularity and fraud alerts involving irregularities and fraud cases which have occurred in the course of implementation of projects and programmes financed by the European Union funds.

According to art. 16 of the amended Council of Ministers Decree 18/2003, each person, who has sent an irregularity and fraud alert shall be protected by the virtue of present decree of dismissal or any other negative effect following or as a result of sending the irregularity and fraud alert.

J.5 PROCEDURES AFTER DETECTION OF IRREGULARITIES

Irregularity can be discovered at the following levels:

· within the MA CF 1164/94 :

· through examinations carried out by MA CF 1164/94 staff, 

· through examinations carried out by internal and/or external auditors 

· outside the MA CF 1164/94 (i.e. at the level of Intermediate Body and Final Beneficiaries) :

· through examinations or controls carried out by staff of other entities, or by staff of the MA CF 1164/94 in the course of on-site visits and/or documents checks.

· through examinations or controls carried out by internal/external auditors.

The HPA and/or the EC may request audit of any irregularities by internal and/or external auditors.

J.5.1 Irregularities within the MA CF 1164/94 discovered by MA staff

When an irregularity has been discovered through examinations carried out by staff of the MA CF 1164/94, the MA employees shall forward the documentation justifying suspicion relating to commission of irregularity to the Irregularity Officer and shall inform the Director of the MA CF 1164/94.
If the employee suspects that the Irregularity Officer or the Director of the MA CF 1164/94 is involved in the irregularity, and the irregularity is a fraud rather than a mistake, then he/she should report the irregularity directly to the HMA.

If the case was reported directly to the HMA or the Director of the MA CF 1164/94, and if the Irregularity Officer is not suspected of any involvement in the reported irregularity, the HMA or the Director of the MA CF 1164/94 shall transmit the information to the Irregularity Officer. 

J.5.2 Irregularities within the MA CF 1164/94 or Intermediate Body discovered by IB staff

When an irregularity has been discovered through examinations carried out by staff of IB, the IB employees shall report on the irregularity in line with the internal IB procedures, as communicated to the MA CF 1164/94. 

J.5.3 Irregularities within the MA CF 1164/94 or a PIU discovered by PIU staff

When an irregularity has been discovered through examinations carried out by staff of a PIU, the PIU employees shall report on the irregularity in line with the internal PIU procedures, as communicated to the MA CF 1164/94. 

J.5.4 Irregularities within the MA CF 1164/94 discovered by internal and/or external auditors

When an irregularity has been discovered through examinations carried out by Internal and/or External Auditors, the HMA is informed by the Internal/External Auditor and he/she should instruct the MA CF 1164/94 Director accordingly. 
The MA CF 1164/94 Director, through the Head of Ex-ante Control Department, ensures the timely access of the Irregularity Officer to all audit reports available to the MA CF 1164/94, including both system and project audits – unless the Irregularity Officer is suspected of any involvement in the reported irregularity, and the irregularity is a fraud rather than a mistake.
J.5.5 Irregularity committed by an employee 

In the case it is confirmed that an employee of the MA CF 1164/94 has committed an irregularity, the MA Director, in consultation with the HMA, shall instigate appropriate administrative and/or legal proceedings.

When authorities acting in criminal proceedings confirm the justice of filing an announcement on commission of crime, the employee concerned will not continue to be involved in the respective transaction/case until the court’s decision has been legally passed. 

J.5.6 Irregularity outside the MA CF 1164/94 

Notwithstanding the level at which the irregularity is suspected/detected [i.e. Contractor, Final Beneficiary], in principle, reports on Irregularities are transmitted to the HPA by the HMA, except if the HMA is suspected of any involvement in the irregularity. In such a case, reports should be transmitted directly to the HPA. 

The initial investigation shall be carried out by the HMA who shall: 

· gather all necessary original documentation certifying that irregularity was committed; 

· document and record all details of investigations carried out; 

· ensure reporting on irregularities to the HPA, and provide the HPA with sufficient information about the irregularity in order that the HPA can make a decision on sanctions or other actions to be taken; 

· make proposal to HPA on procedures and sanctions to be taken if the irregularity is confirmed, 

· ensure proper accounting in the MA CF 1164/94; 

· ensure that decisions and recommended changes of systems and procedures are carried out. 

The HPA may ask, if necessary, the MA CF 1164/94 / HMA to submit any additional information and/or supporting documents as the evidence that irregularity has been committed. 

The HMA, in co-operation with the Director of the MA CF 1164/94 and the Irregularity Officer, shall ensure that steps are taken to confirm or establish the existence or otherwise of the alleged irregularity.

All the notifications in respect of suspicion relating to irregularity must be verified by the relevant Irregularity Officer and, thereafter either confirmed or countered. 

If for any reason (i.e. conflict of interest) the HMA cannot ensure further investigations, the investigation may be performed by any resource or agency, including the police. 

J.5.7 Proceedings 

In case there is enough evidence on the commitment of an irregularity, the HMA or the Director of the MA, in consultation with the HMA, shall notify the Minister, the Chief Secretary, the Director of Finances and Economic Activities, and/or the Director of the Internal Audit Unit – as appropriate, on the need for administrative inquiry and/or legal proceedings. The administrative inquiries and legal proceedings are performed in line with the internal rules and regulations and/or the provisions of the Bulgarian Legislation, in particular:

- The Law for Civil Servants;
- The Law for State Takings;

- The Civil Procedure Code;

- The Law on Administrative Infringements and Penalties;

- The Criminal Code;

- The Criminal Procedure Code.
J.5.8 Legal proceedings 

The key national legislation related to irregularities is referred to in Chapter A – Legal basis. 

Legal proceedings regarding irregularities are initiated in two cases, independently one to the other:

-
When information collected in the course of procedures described in sections J4 to J8 of this chapter is sufficient to justify the assumption that a detected irregularity is an occurrence of fraud (see the definition in part J.1.2) or other crime according to the Criminal Code, the Head of MA notifies the Prosecutor immediately.

The Prosecutor is responsible for making an assessment on the existence of a crime and for undertaking criminal prosecution or civil action, as the case may be. In case of civil action, the Head of MA will undertake all legally possible steps to constitute the relevant Ministry as a civil plaintiff in order to recover the amounts that were defrauded, and the Ministry will participate in the further proceedings if established as civil plaintiff. 


- When the Contractor does not refund the amount outstanding voluntarily as defined in Part J.8.3, the Head of MA shall initiate a legal proceedings against the Contractor according to the Code of Civil Procedure (including the direct issuance of writ of execution according to Art. 237, (c) of the Code). The procedure shall aim at issuance a writ of execution and recovery of the amount due.

J.6 RECORDING IRREGULARITIES

J.6.1 
Purpose

The purpose of the irregularities records is to:

· Provide a history of the irregularity and the way in which it was resolved

· Provide information and evidence which might be needed in the case of action, such as criminal proceedings, being taken against persons or organisations

· Provide information in a consistent way if the details of the irregularity are to be communicated to relevant institutions.

The proper maintenance of the Irregularity files and Irregularity Registers are part of the evidence that the MA CF 1164/94 properly implements procedures in relation to handling irregularities.

J.6.2 Principles

Detected / suspected irregularities should be registered in:
· Signals Register

· An Irregularity file 

· An Irregularity Register.

The “Irregularity File” and “Irregularity Register” should be opened by the Irregularity Officer. Until final closure of the case, the Irregularity Officer must ensure constant and regular up-date of both Irregularity File and Irregularity Register.

Irregularities discovered are checked against previous entries in the “Irregularity File / Irregularity Register”. 

Irregularity files and Irregularity Registers are confidential. Yet, they may be made available to duly authorised monitoring and auditing bodies.

Each irregularity case should be assigned an identification number which must be requested from the PA. The PA maintains the sequential numbering of irregularities reported and communicates to the MA CF 1164/94s – upon request – the reference number they need for the purpose of their reporting to the HPA.

Once the irregularity case is closed, the “Irregularity File” and the “Irregularity Register” shall be closed and archived according to the MA CF 1164/94 rules for management of documents and files / data .
J.6.3 Signals Register

A “Signals Register” should be opened in the Managing Authority. Until final closure of the case, the Irregularity Officer must ensure constant and regular up-date of Irregularity File, Irregularity Register and Signals Register. The Signals register provides information for number of the signal, way and date of receiving, object of the signal, is the signal reported as irregularity to the MA, etc.

J.6.4 
Irregularity file

The Irregularity File contains all paper documentation gathered in relation to each irregularity case. This would include:

-
Irregularity reports, 

-
Investigation documentations,

-
Copy of audit reports,

-
Notifications / letters sent and received,

-
Answers to notifications / letters,

-
Any correspondence

-
Court-case related information, etc…

The Irregularity file should be identified by bearing the same identification number as the related “irregularity identification number”.

J.6.5 Irregularity Register

The Irregularity Register provides for information on:

· Irregularity identification : identification number, related project code and title, identification of the related MA CF 1164/94 
· Irregularity status : narrative updates on the evolution of the case,

· Financial information: amounts paid or that that would have been paid, follow-up of debts, interests, amounts recovered, etc. 

J.7 REPORTING IRREGULARITIES

J.7.1 General principles

All suspected and/or actual cases of fraud and/or irregularity as well as measures related thereto taken by the MA CF 1164/94 must be reported to the HPA without delay. 

A suspicion is a situation where sources point to a violation (complaint/report, circumstances disclosed in the course of an inspection/audit etc.), but where all the salient facts are not yet known (for example, state supervision, audit, investigation, request for additional documents, etc. have yet to be carried out).

Communications on irregularities are strictly confidential. 
If it is required by the confidentiality of the investigation, certain vulnerable information (e.g. to name defendants) may be withheld and the report may be limited to the presentation of certain facts, such as specific amounts or related measures, that do not impinge on the confidentiality of proceedings.

Eradication of irregularities is just as important as uncovering them. Whenever any irregularities are uncovered, a system of eradication will be instituted. 
The identification and reporting of any suspected fraud or other irregularities are as important as immediate implementation of corrective action (including sanctions and the launching of civil or criminal proceedings) further to the investigation of the cases of fraud and/or irregularities.

These actions are necessary to achieve:

· Protection of the financial interests of the European Union and Bulgaria,

· Recovery and refund of any amount wrongly paid as a result of the irregularity,

· Prevention of similar irregularities occurring in the future,

· Revision of systems and procedures to ensure such irregularities will not reoccur in the future,

-
Collaboration with the EC and (when relevant) with other countries in order to identify and suppress cross border fraud.

The HMA must ensure in the MA CF 1164/94 that corrective measures, including measures set up in order to prevent similar irregularities in the future are :

-
designed, 

-
related responsibilities assigned, 

-
reported on to the HPA , and

-
a follow-up of the implementation of the corrective actions ensured.

J.7.2 Thresholds

All irregularities regardless of the size of the irregularity and regardless of whether the irregularity is caused by error or fraud are to be reported to the HPA. 

J.7.3 General overview of the reporting system

Reports to be received by the HPA
	Report
	Submitted by
	Timing
	Operational Procedure

	Communication of Irregularities in connection with the implementation of CF 1164/94 (ex-ISPA) Measures as required in Annex III.5 of CF 1164/94 (ex-ISPA) FM 

This applies to 
Irregularities discovered or supposed to have occurred which may very quickly have repercussions outside Bulgaria and/or show that a new fraudulent mal-practice has been employed
	HMA
	Within 5 working days after discovery of the existence of actual facts leading to suspect the irregularity. 
	(
OP J01 –Communication to HPA on Irregularities 

	Communication of Irregularities in connection with the implementation of CF 1164/94 (ex-ISPA) Measures as required in Annex III.5 of CF 1164/94 (ex-ISPA) FM
	HMA
	Quarterly, during the  month after the cut-off reporting date
	(
OP J01 –Communication to HPA on Irregularities

	Communication of Irregularities in connection with the implementation of CF 1164/94 (ex-ISPA) Measures: Declaration on (Nil)  Irregularities from HMA to HPA supplemented by Declaration on Companies Submitting Wrong and/or Misleading Information to the MA CF 1164/94 within the MoT and Declarations on (Nil) Irregularities from Heads of IB/PIUs to HMA
	HMA
	Quarterly, during the  month after the cut-off reporting date
	(
OP J01 –Communication to HPA on Irregularities

	Internal / External Audit reports (including reports on Irregularities)
	Internal / External Auditors
	According to Annual Audit Plan
	Not applicable

	EC information on irregularities which occurred in other candidate countries or where new methods have been applied.
	EC services
	According to occurrence
	Not applicable


Reports to be issued by the HPA
	Report
	Submitted to
	Timing

	Communication of Irregularities in connection with the implementation of CF 1164/94 (ex-ISPA) Measures as required in Annex III.5 of CF 1164/94 (ex-ISPA) FM 

Note : this report is :

· submitted to the HPA by the HMA in the case of irregularity suspected / detected by the MA CF 1164/94
· directly prepared by the PA when irregularities are suspected / detected by the PA staff

This applies to Irregularities discovered or supposed to have occurred which may very quickly have repercussions outside Bulgaria and/or show that a new fraudulent mal-practice has been employed
	- OLAF, 

- EC 

- AFCOS Sofia 
	Without unreasonable delay after any irregularity is reported to the HPA and confirmation of the existence of actual facts leading to suspect the irregularity.

	Quarterly communication of Irregularities in connection with the implementation of CF 1164/94 (ex-ISPA) Measures as required in Annex III.5 of CF 1164/94 (ex-ISPA) FM
	- OLAF, 

- EC 

- AFCOS Sofia 
	Quarterly, within two months after the cut-off reporting date

	Declaration on Irregularities from HPA/ex-NAO to EC
	- OLAF, 

- EC 

- AFCOS Sofia 
	Quarterly, within two months after the cut-off reporting date

	Transmission of “EC information on irregularities which occurred in other candidate countries or where new methods have been applied.”
	HMA for information
	According to occurrence


J.7.4 Report from HMA to HPA on Irregularities suspected or detected

First communication : all suspected and/or actual cases of fraud and/or irregularity as well as measures related thereto taken by the HMA must be reported to the HPA without delay.

When an irregularity has been detected which may very quickly have repercussions outside Bulgaria and/or show that a new fraudulent mal-practice has been employed, the HMA is obliged to elaborate and submit to the HPA within 5 working days following the discovery of the irregularity a “Communication of Irregularities in connection with the implementation of CF 1164/94 (ex-ISPA) Measures as required in Annex III.5 of CF 1164/94 (ex-ISPA) FM”. 

“Declaration on Irregularities” : if there are no irregularities to be reported or to be followed up on, the HPA should be informed quarterly and should receive from the HMA a “Declaration” explicitly stating the CF 1164/94 measures, the period and the absent of any irregularity suspected / detected. 
The “Declaration on Irregularities” is supplemented by Declaration of existence/ not existence of cases of registered companies submitting wrong and/or misleading information and Quarterly Declaration from HMA on staff recruitment and training.

If cases of submission of wrong and/or misleading information from the bidders, participating in tenders under CF 1164/94 are registered, the Managing Authority includes such company in a separate register. In this register information for companies, which during implementation of the respective contract submit wrong and/or misleading information is also included.
The HMA informs all MAs with a copy to HPA if there are companies submitting wrong and/or misleading information within 5 days after registering of such cases.
Quarterly update : all irregularities will continue to be included in a “Quarterly Communication of Irregularities in connection with the implementation of CF 1164/94 (ex-ISPA) Measures as required in Annex III.5 of CF 1164/94 (ex-ISPA) FM” to be submitted to the HPA :
· on a quarterly basis,  

· within one month after reporting period cut-off date, (reporting cut-off date is end of March/June/September/December) 

· until the irregularities are resolved. 

The “Quarterly Communication of Irregularities in connection with the implementation of CF 1164/94 (ex-ISPA) Measures as required in Annex III.5 of CF 1164/94 (ex-ISPA) FM” should include information on any procedures instituted following all irregularities previously notified and important changes resulting therefore, including any amounts which have been, or are expected to be, recovered and judicial and administrative procedures instituted with a view to recovering sums wrongly paid and to imposing sanctions.
Immediate report

According to art. 17 of the amended Council of Ministers Decree 18/2003, independently from the standard quarterly irregularities reporting in accordance with the European Commission regulations, the Council members shall immediately report to the Directorate for co-ordination in the fight against infringements, affecting the financial interests of the European Communities institutionally situated within the administration of the Council of Ministers, in the established by the European Commission quarterly reporting template, the detected irregularities and fraud or suspicion of such, when:

1. there are grounds to consider that the committed irregularities and fraud could have a fast reverberation outside the country territory or have been committed on the territory of another EU Member States as well;

2. there are grounds to consider that the committed irregularities and fraud are part of a new modus operandi;

3. the amount of the grant involved under the respective projects exceeds the equivalence of euro 200 000 in Bulgarian leva, which is comparable to the European Union practice in the field of state aid and corresponds to the defined by Commission Regulation No 1998 of 2006 (Official Journal L 379/5, 28.12.2006) threshold for the application of the de minimis rule.

All the abovementioned cases shall be immediately reported by the MA in the established by the European Commission quarterly reporting template also to the Head of the Paying Authority within the Ministry of Finance when the case concerns programmes co-financed by CF/ ISPA.

J.8 RECOVERY OF AMOUNTS OUTSTANDING

The HMA shall recover any sum wrongly paid by the MA CF 1164/94 and transfer such sums to the PA.

Where the projects are implemented trough an Intermediate Body the Head of IB shall be obliged to recover any sum wrongly paid and transfer such sums to the PA.

J.8.1 Records in the accounting system

Debts and/or receivables in relation to the irregularity cases should be recorded in the books of the MA CF 1164/94 when such amounts derive from the confirmation of an irregularity. 

The MA CF 1164/94 shall inform the PA about the recording within 5 days after it has taken place in the MA CF 1164/94 accounting system. 

J.8.2 Suspension of payments 

When an irregularity caused by an external entity (i.e. Intermediate Body, Final Beneficiary, Contractor) is confirmed, the HPA and/or the HMA may decide the suspension of payments until an acceptable justification is submitted and following the implementation of adequate corrective action to prevent similar irregularities in the future.

Suspension of payments may also be decided as a preventive measure (if appropriate).

When deciding on the suspension of payments, the HPA and the HMA take into consideration: 

· the nature of the irregularity;

· occurrence of any financial loss or a risk that such a loss could occur. 

Payments shall continue when: 

· the amount owed has been repaid and transferred to the relevant bank account of the National Fund;

· adequate corrective measure(s) has/have been taken to prevent similar irregularities in the future;

· personal responsibility has been assigned for the irregularity.

J.8.2.1 Suspension of payment by the HMA 

When an irregularity is detected, the HMA may decide, to suspend payments for the contract(s) to which the irregularity is related. 

J.8.2.2 Suspension of payment by the HPA 

The HPA may decide to suspend payments for all CF 1164/94 (ex-ISPA) Measures in the implementation of which the MA CF 1164/94 is involved. 

In the case of one-off irregularities with financial impact (loss already occurred), the HPA may suspend payments for the CF 1164/94 (ex-ISPA) FM to which the irregularity is related.  

In the case of systemic irregularity with financial impact (loss already occurred), the HPA may suspend payments for all CF 1164/94 (ex-ISPA) FM in the implementation of which the relevant MA CF 1164/94 is involved.

J.8.3 Recovery of amounts due by Contractors

If the Contractor was paid expenses unjustified (disallowable or ineligible expenses), the HMA shall request the Contractor to refund the amount outstanding in the relevant bank accounts (i.e. : relevant bank account for the EU contribution and relevant bank account for co-financing resources). 

In its request for the refund of the amount outstanding the MA CF 1164/94 should inform the Contractor on :

· the amount outstanding, 

· the date for its refund (deadline), 

· the references of the bank accounts to which the amount should be refunded, 

· the possible sanctions and procedures in case the requirement to refund the amount outstanding is not fulfilled within the specified period.

If the Contractor does not refund the amount outstanding to the respective bank accounts within the specified delays, the HMA shall inform the HPA in writing and initiate proceedings against the Contractor. 

If the Contractor refunded the amount outstanding within the period determined by the HMA after the first challenge of the HMA, the HMA is obliged to transmit to the HPA written information on the recovery [within 3 working days following the date of notification on the recovery].

J.8.4 Recovery of amounts due by employees

The National Regulations will be applied to recover funds from employees.
J.8.5 
Unrecoverable amounts

If :

· 
it proves impossible to recover any funds (for instance, if the debtor goes into liquidation) 

· 
the HMA considers that an amount cannot be recovered, or cannot be expected to be totally recovered, 

the HMA must inform the HPA accordingly on :

· 
amount not recovered,
· 
reasons why the amount may not be recovered,

· 
measures taken by the HMA for ensuring the repayment of the unrecoverable funds to the HPA.
Note: 
Under no circumstances would the HPA bear on behalf of the HMA the costs of the investigation and recovery proceedings.
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